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NOTES ON SOVEREIGNTY IN A STATE 1 

The following notes aim, in a tentative way, to discuss and analyze 
the source and nature of sovereignty in its relation to mankind, and to 
the institutions created and developed as a result of man's desire for 
social order and peace. The term notes excludes the idea of an exhaus- 
tive or comprehensive treatment of sovereignty; the sole purpose in 
view is to direct attention to the wide-reaching importance of the sub- 
ject and to suggest a line of thought somewhat different from that 
usually followed by publicists. 

In the various systems of philosophical theories of government, 
which have been given to the world since the human reason was eman- 
cipated by the revival of learning, sovereignty, with scarcely an 
exception has held a prominent place, and upon their conception of it 
all of the foremost thinkers since that time have rested their philo- 
sophic systems. The two great exceptions to this general practice are 
Montesquieu and Locke. The former neither defines nor treats of 
sovereignty; and the latter fails even to mention the word. The 
explanation of this apparently vital omission from their systems may 
be found in the ethical idealism of these philosophers, who exalted 
moral obligation to an actual force and gave to man's consciousness of 
right a determinate authority which is denied by historical experience. 
They dealt with what they conceived ought to be in human affairs, 
rather than what really is. 

The other political philosophers preceding Montesquieu and Locke, 
such men as Johannes Althusius, Jean Bodin, Suarez, Hobbes and Spin- 
oza, while often intermingling abstract right with strict legality, saw 
the necessity of recognizing sovereignty as an ever present factor in 
all phenomena of government, and, therefore, of introducing it into 
their systems. When Hume by the force of his logic discredited the 

1 First Paper. The following works, referred to by author rather than title are : 
Austin: Principles of Jurisprudence, 5th ed., revised and edited by Robert Campbell, 
London, 1885. Blantschli: Theory of the State, 3d ed. Burgess: Political Science 
and Comparative Constitutional Law, 2 vols. Dunning: History of Political Theories. 
Lawrence: Principles of International Law. Maine: Early History of Institutions. 
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"contract" theory of the source of governmental power which had 
swayed philosophic thought for a century and set in motion those 
doctrines that found fuller expression in the writings of Bentham and 
Austin, sovereignty again assumed the importance which it had in a 
measure lost through the influence of Locke and Montesquieu. 2 

To modern writers upon political philosophy, jurisprudence and 
law the subject of sovereignty has been one of recognized importance. 
Indeed, it has been to the great body of philosophic thought for the 
past three hundred years the persistent force which affects all the polit- 
ical relations of mankind. To the present-day philosopher, it is even 
more; it is the fundamental authority which controls, restrains and 
protects man as a member of society. In the advanced state of modern 
thought, it is irrational to consider origins or to trace the development 
of political institutions without admitting the existence and constant 
activity of sovereignty, and its potency in the creation, evolution, and 
expansion of such institutions. No problem of government can be 
proposed in which it is not an essential factor. No explanation of 
such terms as liberty and lav> satisfies the reason or appeals to man's 
consciousness of truth which does not introduce, define, and apply 
sovereignty. 

The organization of a political society without the operation of sover- 
eignty is as incomprehensible as a creation without a creator, as a 
thought without the mind from which it sprung. Sovereignty, like 
that energy which is called electrictity and seems to be omnipresent 
in nature, permeates every political institution and every social organ- 
ism, however crude and rudimentary, or however complex and highly 
developed they may be. 

Before entering upon an analysis of the subject it is needful to define 
sovereignty as well as certain other terms which will be used. Definition 
is always difficult and often unsatisfactory. So much depends upon 
how a word is used that it is not uncommon to find a course of reasoning 
and even an entire system of philosophy turn upon the meaning of 
a single word. To anyone, who appreciates the value of accurate 
definition and the liability to err through an incomplete grasp of the 

8 It is true that Austin relegated the discussion of it to the closing chapters of his 
work on the Province of Jurisprudence, but for this he is criticised by Sir Henry- 
Maine, who supposes this illogical method to be the result of Austin's antipathy to 
anything which seemed to be in accord with Blackstone. 
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subject or through the influence of a preconceived line of argument or 
through imperfect operation of the reason, the attempt to define can- 
not be made without great caution, and the claim to correctness with- 
out hesitation. The failure of many an attractive philosophical theory 
may be charged to the self-sufficiency of the theorist in defining the 
terms which he employs. Nevertheless, words must be defined, especi- 
ally when used technically; and, though there may not be universal 
agreement as to the accuracy of the definitions, they will form subjects 
of further discussion, and, even if incomplete or faulty, will disclose the 
basis upon which an argument rests. 

Bearing in mind then the difficulties as well as the necessity of defini- 
tion the writer defines sovereignty in its broadest sense as the power to 
do all things without accountability. 

So extensive a power, which eliminates the elements of time and 
space, of motion and inertia, of mind and matter, can only find a 
counterpart in a super-mundane and super-human sovereignty which 
is coextensive with the limitless universe and which can only be pos- 
sessed by an Omnipotent and Eternal Being. Sovereignty in the 
abstract is, therefore, coincident with Divine Sovereignty. It is not 
intended in these notes to enter that great sphere of thought which 
embraces the philosophy of religion and kindred subjects, but to deal 
with that type of sovereignty, which in contrast to the super-mundane 
and Divine, may be called human sovereignty or world sovereignty. 

Such sovereignty may be defined as the power to the extent of human 
capacity to do all things on the earth without accountability. Even thus 
limited to the earth and to mankind, sovereignty is too comprehensive 
and, in a sense, too intangible to yield readily to analysis or to furnish 
historical illustration. It is proposed, therefore, in these notes to 
consider a more circumscribed type, which will be perceived in familiar 
phenomena, and be more fruitful of example. This lesser sovereignty 
is that which prevails in a state. It is the sovereignty which history 
knows and law recognizes, the sovereignty which affects the individual 
members of states, and which is the force constantly at work forming 
and reforming political institutions and regulating human conduct. 

Before proceeding it is necessary to reach some basic idea of a state ; 
and for a satisfactory definition the one given by Burgess may be 
adopted, provided it is not limited to a "modern state," but is applied 
to a state generally. The definition, which is concise and comprehen- 
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sive, is as follows: "A state is a particular portion of mankind viewed 
as an organized unit" (Burgess, vol. i, p. 51). The definitions of the 
American jurists, Story and Cooley, are more elaborate but convey 
the same idea of unity and organization. Story says that a state is 

a self-sufficient body of persons united together in one community for the 
defenseof their rights and to do right and justice to foreigners. In this 
sense the state means the whole people united into a body politic, and 
the state, the people of the state, are equivalent expressions. (Story 
on the Constitution.) 

Cooley defines a state as 

a body politic, or society of men, united together for the purpose of 
promoting their mutual safety and advantage by the joint efforts of 
their combined strength. (Cooley, Constitutional Limitations, p. 1.) 

The criticism of the last two definitions is that they assert definitely 
a reason for the union, which may seem to some open to objection or 
at least to question. However, if the definitions stopped here, there 
would be little disagreement, but they do not. Publicists have seen 
fit to expand their concepts of the state by declaring that they must 
possess particular qualifications which sometimes lead to paradoxes 
and contradictions. Among these required qualifications the most 
general are that an organized community to be a state must have a 
fixed territorial abode and that it must consist of a large number of 
persons. Undoubtedly these are characteristics of most modern 
states; but to admit this limitation would deprive a large number of 
independent communities of a name to which they appear to be entitled 
by the completeness of their political organization and the influence 
which they have exerted upon the world's history. 

It must be recognized that the word "state" from its derivation 
carries the idea of fixity of abode; but there should be a careful dis- 
tinction made in the use of the word in its application to persons 
and to territory. In the consideration of sovereignty, the state as an 
organized community of individuals is of importance. In fact, the 
qualification of occupation of territory is for the purpose of these 
notes non-essential; and its omission from the definition avoids con- 
troversy as to the correctness of the limitation which its adoption 
would impose. 

The same objection applies to the requirement as to numbers. When 
it is said that a community in order to be a state must be composed of 
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"a large number of persons," one naturally asks, how large a number? 
If the number is not definite, who is to fix it? Some philosophers say 
"a considerable number;" 3 others, "a multitude;" but, if Coke is correct, 
"Multitudinem decern faciunt" (First Institute) . Rousseau declared one 
hundred thousand was enough, but Bluntschli rejects it as insufficient. 
Here is utter confusion, disagreement and vagueness. If a defini- 
tion is of any value it must have some measure of certainty, but this 
feature of numbers is decidedly uncertain. It is far better to take the 
position of Jean Bodin and declare all discussions as to numerical 
limits to be irrelevant. (Dunning, p. 90.) 

It seems more reasonable, therefore, and for present purposes it is 
sufficient, to adopt the less complex definition, upon which there is 
substantial agreement, and assume that, when a portion of mankind 
is united into a community and becomes an organized unit, it is a 
state. 

However, to avoid misunderstanding it will be well to distinguish 
between the uses of the word in terms. The community of human 
beings will be called the political state; the territory, which they pos- 
sess, the territorial state. When the word "state" is used without 
either adjective, the political state is intended. 

It shouldalso benoted that the words "state" and "nation" are fre- 
quently used interchangeably. The word nation carries with it an 
idea of racial and, generally, linguistic characteristics which the word 
state does not. Today most states, particularly the large and power- 
ful ones, are correctly called nations; and, while the difference between 

3 Austin says: " In order that an independent society may form a society political, 
it must not fall short of a number which cannot be fixed with precision, but which 
may be called considerable, or not extremely minute." (Austin, p. 231.) He goes 
on from this to argue that though "an insulated family" of savages is an inde- 
pendent society, of which the father as chief receives "habitual obedience" from 
the rest, to call the family "a society political and independent" and the father 
"a monarch or sovereign" would "somewhat smack of the ridiculous." 

Maine, in considering this argument of Austin's, points out the "seriousness of the 
admission" that the theory cannot be applied to a family. (Maine, p. 379.) 

Lawrence, who appears to favor the Austinian theories, says: "A state may be 
denned as a political community, the members of which are bound together by the 
tie of common subjection to some central authority, whose commands the bulk of 
them habitually obey. This central authority may be vested in an individual 01 a 
body of individuals; and, though it may be patriarchal, it must be something more 
than parental; for a family as such is not a political community and, therefore, not a 
state." (Lawrence, p. 56.) 
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the words is recognized, they will be often used in these notes as syn- 
onyms in accordance with common usage. 

Having thus defined the general terms which will be employed in the 
succeeding pages, a foundation is laid for the consideration of the speci- 
fic subject of sovereignty in a state. 

Applying the definitions given in the introductory note, of divine 
and human sovereignty to the sovereignty in a state, the latter would 
be the power to the extent of the natural capacity of the possessor to do 
all things in a state without accountability.* From this definition the 
following deductions are drawn: 

1. Sovereignty is real (or actual) only when the possessor can 
compel the obedience to the sovereign will of every individual com- 
posing the political state and within the territorial state. 

2. Such complete power to compel obedience necessarily arises 
from the possession of physical force superior to any other such force in 
the state. 

3. The exercise of sovereignty in a state does not involve reason- 
ableness, justice, or morality, but is simply the application or the 
menace of brute force. Regard for rational, equitable, and ethical ideas 
may, and in modern states usually does, limit sovereign acts, but the 
acceptance of such ideas as rules of action is discretionary and not 
actually compulsive. All such influences being followed only volun- 
tarily by the possessor of the sovereignty and operating by permission 
rather than by positive power, obedience to them does not determine 
the possession of the real sovereignty. 

The definitions which have been given of sovereignty by accepted 
authorities in the fields of jurisprudence and political science do not 
contradict the one given above. A few quotations will suffice. 

Wheaton says: 

"Sovereignty is the supreme power by which a state is governed. 
(Wheaton, International Law, §20.) 

4 Maine thus interprets Austin's definition of sovereignty: "There is, in every 
independent political community; that is, in every political community not in the 
habit of obedience to a superior above itself, some single person or some combination 
of persons, which has the power of compelling the other members of the community 
to do exactly as it pleases. This single person or group, this individual or this 
collegiate sovereign (to employ Austin's phrase), may be found in every independ- 
ent political community as certainly as the center of gravity in a mass of matter." 
(Maine, p. 349.) 
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Story defines sovereignty as 

The union and exercise of all human power possessed in a state; it is the 
combination of all power; it is the power to do everything in a state 
without accountability. (Story on the Constitution.) 

Burgess says: 

I understand by it [sovereignty] original, absolute, unlimited, universal 
power over the individual subject and over all associations of subjects. 
(Burgess, vol. i, p. 52.) 

The notable thing is that in all these definitions sovereignty is 
termed a "power," namely, "supreme power," "all human power," and 
"universal power." Now the only actual power known in human 
society is physical. However religious and moral instincts may affect 
human action, the physical is the power that compels, including in 
the term the ability to effectively exert it. 

Therefore, if sovereignty is the supreme coercive power in a state, 
it must rest upon material force without regard to the righteousness of 
its exercise. 

While the existence of sovereignty rests upon the possession of 
superior physical strength, its exercise must depend upon an operation 
of the will of the possessor; but because there is no such mental opera- 
tion is no ground for denying the existence of the sovereignty. In 
fact it is impossible to conceive of a human community, whether organ- 
ized or unorganized, in which there is not superior physical strength 
resident in an individual or a collection of individuals, and where this 
superiority of strength resides there is the sovereignty (even if it is 
never exercised) and its possessor is the sovereign. 

In view of the physical nature of sovereignty the following assertion 
of Bluntschli cannot be accepted without material modification. He 
says: 

It is illogical to consider sovereignty as the source of the state and of 
law, and to put the sovereign above the state. The sovereignty is a 
conception of public law and not superior to it. (Bluntschli, p. 496, note.) 

In the first place such a statement manifestly excludes all consider- 
ation of divine sovereignty or world sovereignty, for which reason, if 
for no other, it would be objectionable. But further, the character- 
istics of a state are union and organization, the union and organization 
of the individuals composing a community, each of whom possesses a 
certain measure of physical power. These individual powers must 
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have existed en masse prior to the union and organization of those pos- 
sessing them; and, therefore, the collective power of the community 
must have existed from the time that the community came into being; 
and, if it did, this power was present before the state came into exist- 
ence as an organized unit. It makes no difference by what name it 
is known, the superior power of the community existed in the commu- 
nity identical in its characteristics with the power which Bluntschli 
declines to term sovereignty until the state is formed and law is opera- 
tive. Now, it is evident that there can be no act of union and organ- 
ization without the consent of the possessor of this superior power; 
and, therefore, the act of organizing a state is an exercise of the will 
of the possessor. To distinguish this power by different names before 
and after a state is organized is a mere quibble in nomenclature, which 
can serve no good purpose. 

Take another quotation from the same writer, in which he expresses 
an idea, which was advanced by the French philosopher, Jean Bodin, 
two hundred and fifty years before Bluntschli wrote : 

Without force a state can neither come into being nor continue. 
(Bluntschli, p. 293.) 

What is this "force?" Bluntschli calls it sovereignty after the state 
is organized, that is, when it is the continuing force. Why then is it 
not sovereignty when it is the creative force? What other appro- 
priate name can be given to it? Since the force that brings a state 
into existence is identical with the force that continues it, it is rational 
to term it under all circumstances sovereignty. What certain publi- 
cists have tried to avoid and what they cannot avoid is that sovereignty 
and the sovereign existed before the state. 

This is particularly true of those who maintain that sovereignty 
rests in the state alone as a living organism, that is, that the state and 
the sovereign are identical; as well as of the other class who confuse 
the sovereign and the government. To the former theorists the state 
is necessarily pre-existent to sovereignty. To the latter, the state 
must have been before the government and, therefore, before the sov- 
ereign. The result is that both schools are forced to assume positions 
which are unnatural, and to advance propositions which, though advo- 
cated with ingenious logic, are unsupported by historical facts. 
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As an example of the confusion caused by attempting to maintain 

that the state is the sovereign, place in contrast two quotations from 

Burgess' work. First, 

a state is a particular portion of mankind viewed as an organized unit. 
(Burgess, vol. i, p. 51.) 

Second, referring to the granting of Magna Charta, 

the aristocracy seized the sovereign power, became the state, whereas, 
before this, the king had held the sovereign power, had been the state as 
well as the government. (Ibid., p. 92.) 

Here is evidently contradiction, unless the writer views Plantagenet 
England as some other type of state from the one defined. The state, 
composed of "a particular portion of mankind," is forced into the 
narrow compass of a single individual, the king, or of a small group, 
the aristocracy. What becomes of the thousands of persons outside 
of the few? Are they not members of the state? If they are, how 
can the state be the sovereign? The position is paradoxical, and the 
theory is irrational. But separate the state and the sovereign; make 
the former the field of operation, and the latter, the operator ; then the 
state and the sovereign will take separate places logically consistent, 
and their relations will be entirely harmonious though interdependent. 

This relation of the sovereign to the state and of sovereignty to the 
state may be more clearly brought out by studying it in the rudi- 
mentary institutions which existed in primitive communities and still 
exist among the savage races of today. Whether these communities 
were or are entitled to the name "state" is unessential; the necessary 
premises are the existence of a community and the presence of a supe- 
rior physical force which can compel complete obedience from all persons 
in the community. These two facts are for the present sufficient. 

In the formative period of human society, when man was little better 
than a beast, the strongest individual in a community overcoming his 
fellows in combat or causing them to fear his superior strength com- 
pelled obedience to his will. He was a master, a despot, and the small 
group, of which he formed a part, was forced to submit to his will. It 
has a likeness to the leadership among gregarious animals, and doubt- 
less had its origin in the same sexual instinct which impels the rivals 
of a herd to battle for the mastery f but there is this distinction, in 

Professor Boughton in his History of Ancient Peoples (New York, 1897) says: 
"Primeval men were only gregarious, there was no government — might made right." 



114 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

the case of man, skill and sagacity in the use of physical strength 
are important factors in determining its applied value. This 
was the first step in the direction of political organization, a 
rudimentary exercise of that control in a community, which becom- 
ing established by long-continued usage, develops into definite gov- 
ernmental form. While the idea of chieftainship thus became fixed 
in primitive societies, and the advantages of submitting to a political 
and military leader were made apparent by experience, it is manifest 
that the individual, who was recognized as the chieftain, did not, 
except in an extremely small community, possess in himself the phys- 
ical power to enforce his will against the combined opposition of other 
members of the community. The real sovereignty, therefore, could 
only in a very small and insignificant community be possessed by a 
single individual. Nevertheless this species of political organization 
under a warrior chief, who exercised sovereign authority through the 
voluntary submission of the members of the community, or through the 
submission of those members who collectively were predominant in 
strength and prowess, naturally developed, as communities increased 
in size, becoming a definite and universal political type. As might 
be expected, therefore, and as is actually the case, the beginnings of 
history find communities, tribes, and peoples ruled by absolute kings, 
or rather chieftains, who in subsequent ages became the heroes and 
demi-gods of national legend, possessing marvelous physical endow- 
ments, unsurpassed valor, and supernatural strength. Such was Aga- 
memnon among the Greeks, Romulus among the Romans, and the 
hero kings of the Norse sagas. These great warrior chieftains exercised 
the sovereignty over the communities in which they lived, exercised 
it and maintained it by their personal prowess, aided by those who 
voluntarily acknowledged their leadership. 8 

There was no family — physical strength was man's title to woman's love. The ties 
of parentage were instinctively felt and it was along the line of kinship that society 
at last became origanized into the tribe. 

6 Professor Dunning thus states the idea of Jean Bodin (1580) in regard to primi- 
tive government: "While human society thus arose through the operation of the 
social instinct, the state, on the other hand, took its origin from force." * * * 
"The view of Aristotle and others, following Herodotus, that the first monarchs were 
voluntarily chosen by the people for their supereminent virtues is, Bodin says, wrong; 
history shows that they were military leaders who imposed their sway upon the 
peoples by force." (Dunning, p. 89.) 
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Women, physically inferior to men, were never able in the barbarous 
period to successfully contend for the mastery. They were always, 
with a few exceptions, subject to the sex to which nature had given 
superior strength. That inherent weakness of woman is still recog- 
nized in the states of the world, and the possession of sovereignty is 
deemed today a masculine prerogative just as it has been for thousands 
of years. 

In the primitive state of society the death of the chieftain either 
precipitated a combat among rival leaders and factions in the com- 
munity, or else the ability and physical superiority of one warrior 
caused all to submit to his control. In either event the one, pre- 
sumptively the most powerful and skillful, succeeded to the exercise 
of the sovereignty. But with the establishment of the family relation, 
the institution of property, and the increasing influence of habit, 
custom, and acknowledged privilege, the right to exercise sovereign 
authority came by a natural process to be viewed as a proper subject 
of property, to which the principles of transmission could be applied. 
By those principles the right to exercise sovereignty became fixed as 
a legal right, and like other subjects of property passed by descent or 
was transferred by gift or purchase. Thus sovereign authority was 
commonly treated as hereditary, descending from father to son. 

This method of succession was not the natural one found in the primi- 
tive community; but was purely artificial unless the new ruler actually 
possessed the brute force and martial skill with which he could cause 
all members of the community to submit to his will. If he failed in 
this, the authority which he possessed lacked the essential of real 
sovereignty, the physical strength to compel obedience. It is at this 
stage in political development that the theory of the "social compact" 
or the later theory of "habitual obedience" may be logically invoked 
as the basis of sovereign authority, but, whichever theory is accepted, 
it must be understood that the authority established is not that of the 
real, but of the artificial sovereign. 7 

' "Artificial." It should be understood that the adjective "artificial," used 
to describe a sovereign and sovereignty of a particular type, does not have its pri- 
mary meaning of "made by art," "constructed," but is used in its derivative and 
secondary sense of "assumed," "not actual." The sovereign and sovereignty, to 
which it is applied, are in contrast to "real sovereign" and real sovereignty; that 
is, although such sovereign and such sovereignty may be apparently real, generally 
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As in time communities became united with other communities 
forming large political societies, of which the members were numbered 
by thousands instead of by scores, the chief of each of these greater 
societies could never by his own personal strength enforce his will. 
Did he, under such circumstances, possess the sovereignty of the state 
over which he was the acknowledged ruler? In one sense, yes; in 
another, no. He held an apparent sovereignty, which habit, custom 
and usage sanctioned and clothed with all the outward indices of 
sovereign power; but for all its outward evidence of sovereignty it was 
none the less artificial. The real sovereign was the individual or 
body of individuals in the state possessing the physical strength 
which, if exerted, could compel obedience. It matters not that the 
stronger, under the influence of habit or custom, voluntarily sub- 
mitted to the weaker, the latter in reality gained thereby no more 
actual strength, and the former involuntarily retained the power to 
coerce the ruler and all other members of the state. Thus the ruler 
could only exercise the prerogative of sovereignty at the pleasure of 
the real sovereign. 8 This establishes the following proposition (one 

recognized as real, and operating and operative as if they are real, they are none the 
less unreal and liable to be divested of their apparent reality by the real sovereign 
through the exercise of real sovereignty. It is manifest that the word "artificial," 
even in its secondary sense, does not in itself describe precisely the sovereign and 
the sovereignty intended; in fact, no English adjective meets all the requirements; 
hence it is necessary to explain the special meaning with which the word is used in 
these notes, and that it is adopted in preference to any other because it more nearly 
expresses the idea which it is desired to convey. 

8 The theory of Johannes Althusius as to the relation of rulers to the sovereignty 
is thus stated by Professor Dunning: "Sovereignty (maiestas) is defined as the 
supreme and supereminent power of doing what pertains to the spiritual and bodily 
welfare of the members of the state. This power inheres by the very nature of the 
association in the people — the totality, that is of the members of the state." * * * 
"But, for the purpose of carrying out the function of the state, duties may be dis- 
tributed among agents of the sovereign, and it is in this capacity alone that kings and 
magistrates exercise authority. These functionaries, whatever their power and 
jurisdiction in reference to the individuals, are by the very nature of the case them- 
selves subject to the people as a whole. Sovereign power, therefore, when properly 
understood, cannot conceivably be vested in any individual or group of individuals 
less than the whole people. It cannot be alienated or delegated to any one by the 
people; so long as there is a people it must possess the sovereignty." (Dunning, p. 63.) 

It should be remembered in reading this analysis of the German philosopher's 
theory that his system rested upon the idea that the state was founded on a "social 
contract" between the persons who composed it. He carries out this contractual 
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reached by Rousseau through an entirely different line of reasoning, 
since his is based on natural rights rather than on physical force): 
The real sovereign cannot divest himself of his sovereignty nor can he 
be divested of it and exist. 

This distinction between an artificial sovereign and a real sover- 
eign has not been recognized in terms by publicists, though the idea 
has been imperfectly advanced by some. Bluntschli, for example, 
says: 

Besides the sovereignty of the entire nation, there is another within 
the state, the sovereignty of the highest member, the chief, or, since it is 
more clearly seen in a monarchy, the sovereignty of the prince. * * * 
The sovereignty of the state and the sovereignty of the prince are not in 
contradistinction. There does not result a division of sovereignty, as if 
the one half belonged to the people and the other to the prince: here are 
not two jealous powers striving for the supremacy. Both imply unity 
and plentitude of power; but it is clear that the whole, including the 
head, is superior to the head alone. (Bluntschli, pp. 503-504.) 

Here is evidently the recognition of two sorts of sovereignty in a state, 
one of which is superior to the other. Yet both are assumed to be 
real, and there is an attempt (although the line of argument is not at 
all clear) to explain how they can exist harmoniously; in other words, 
to show that two supreme powers can operate without contest in the 
same sphere and both remain supreme. While the very idea is a con- 
tradiction, this contradiction immediately disappears if one sover- 
eignty is seen to be real and the other only artificial. 

It is needless to cite the explanations of other writers, who have 
found the same difficulties with the facts that were found by Bluntschli, 
and whose arguments are equally unsatisfactory and vague. 

It was this artificial type of sovereignty that from the earliest civil- 
ized governments to the rise of the free cities of Germany in the eleventh 
and twelfth centuries existed in nearly every European state; a notable 
exception being the popular sovereignty of the early Teutons, whose 
system of electing their kings later developed into the political insti- 
tution of an elective monarchy. This artificial sovereignty exists at 

relation in the organization of governments. " The king is the executive of the people. 
* * * His relation to the people is that of agent (mandatarius) and a contract 
between him and the people is perfected through his choice and coronation. He 
undertakes to govern in conformity to the fundamental law of the land, and they 
agree to obey him." {Ibid., p. 65.) 
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the present day to a more or less degree in modern states with mon- 
archical forms of government. Nevertheless, the real sovereignty- 
is not destroyed. It never can be. Since the eleventh century the real 
sovereign has gradually compelled recognition, until today in the more 
enlightened states the possessor of the real and not the possessor of 
the artificial sovereignty is recognized as dominant; as the actual source 
of political authority in a state. 

The political history of England presents a familiar and at the same 
time a very clear illustration of this progression from the domination 
of the artificial sovereign to the domination of the real sovereign. 
During the early Norman period, when the feudal system prevailed, 
the king was deemed to be the sole possessor of sovereign rights, though 
in fact the royal power depended for its exercise upon the will of the 
nobility. With them was the actual strength of arm to compel obedi- 
ence within the state. The lower classes, ignorant, depraved, and 
unorganized, were both mentally and physically inferior to their feudal 
lords, whose knightly valor and skill at arms held their vassals in 
abject subjection, compelling them to obedience by force or by the 
fear of their lord's displeasure. 

When, therefore, King John submitted against his will to the 
demands of his rebellious barons at Runnymede and granted certain 
rights and privileges to his subjects by Magna Charta, he did not per- 
form a sovereign act. The act of real sovereignty was that of the 
nobles in compelling John to append his signature and affix the royal 
seal to the famous instrument. As Bacon says: "Potestas suprema 
seipsum * * * ligarenonpotest." (Maxims, 19.) The supreme power — 
that is, the real sovereignty — cannot bind itself, nor can it be bound 
by another, otherwise it would lose its supremacy and its reality. 9 To 
revert again to a quotation, previously given in another connection, 
which relates to this prominent event in English history, 

the aristocracy seized the sovereign power, became the state. (Burgess, 
vol. i, p. 92.) 

While this statement is not literally true, since the aristocracy exerted 

a power they already possessed, the same thought is there expressed, 

especially when it is remembered that the writer declares the state to 

be the possessor of the sovereignty. 

s ' ' Supreme power limited by positive law is a flat contradiction in terms. ' ' (Austin, 
p. 263.) 
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A half century later, Henry III. and his son were captives of the 
insurgent army of Simon de Montfort. During those fifty years the 
social condition of the common people had rapidly improved, and par- 
ticularly so in the cities under the civilizing influence of trade, com- 
merce, and the exercise of their charter liberties. That the popular 
masses were beginning to realize the power of cooperation and organ- 
ization was manifested in their merchant and trade guilds and in their 
trained bands of soldiery. Their strength had been demonstrated in 
the civil turmoils of the period, and it was recognized by the dominant 
nobility when borough representatives were given seats in the first 
Parliament. Thus the real sovereignty of England was shared in 
undetermined proportion by the lords and commons. 

With the increase of learning among the middle and lower classes 
and with a growing reliance upon their own power resulting from mili- 
tary experience, the commons dared at length to resent and oppose 
the arrogance of the nobility. The crown, taking advantage of these 
dissensions, gained by apparent concessions the support of the com- 
mon people, and upon their physical strength rested the royal author- 
ity, the artificial sovereignty. Thus, while the real sovereignty was 
not actually put to the test, events show that the preponderance of 
physical might was with the people in contradistinction to the aristo- 
cratic class. 

The same state of facts is noted by Professor Burgess, though he 
uses in accordance with his theory the words "state" and "sovereign" 
as equivalents. After reciting the coalition between the king and the 
commons against the aristocracy, he says : 

In the organization which followed, called in political history the 
absolute monarchy of the Tudors, the people were, in reality, the sov- 
ereign, the state, but apparently the king was the state. England under 
the Tudors was a democratic political society under monarchic govern- 
ment. (Burgess, vol. i, p. 93.) 

This assertion of power, but partially realized by its possessors, was 
largely due to the invention of gunpowder. Gunpowder destroyed 
chivalry for it made the yeoman equal in destructive ability to the 
knight, whose training and martial skill had so long given him the 
ascendency. Gunpowder, like discipline, added a new factor in deter- 
mining the physical might which is the essential of real sovereignty. 
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Numbers, organization, equipment, and practice in the use of firearms 
became the measure of strength rather than personal valor and indi- 
vidual muscular development. 10 

The people of England were long in appreciating the effect of the 
new destructive and their possession of superior power; but at last, 
goaded to action by the folly and obstinacy of Charles Stuart, they 
threw off the yoke of artificial sovereignty, and, by compelling obedi- 
ence to their will, demonstrated the location of the real sovereignty. 
Since the execution of Charles L, the English people have known that 
they were sovereign in England. The revolution of 1688 and the 
peaceful revolution of 1832 are but cumulative evidence of the fact. 
The sovereignty of an English king, resting solely upon the will of his 
so-called subjects, is not real but artificial, a fiction perpetuated by 
custom, by reverence for the past, and, if you please, by the "habit of 
obedience" which Hume and Austin have made so prominent. The 
king, the monarch, cannot by his own might compel obedience; the 
sovereign people can. 

However certain may be the nature of real sovereignty and its 
presence in a state, it is the artificial which has for the past three hun- 
dred years been emphasized in the majority of governmental systems 
through the passive acquiescence of the real sovereign ; and it has been 
the treatment of the artificial as if it were the real that has weakened 
many philosophic theories and made them valueless in explaining cer- 
tain important historical events. It is only in the case of great politi- 
cal or social upheavals in a state, when actual physical force is exer- 
cised, that the possessors of the real sovereignty arise in their true 
character and assert their supremacy. Such momentous events in the 
world's history, as the rebellion of the Netherlands against Spain, the 
English revolution of 1688, the American war for independence in 

10 Maine, in his consideration of how far the facts of human nature and society bear 
out the Austinian idea regarding sovereignty, says: "The first of them is that, in 
every independent community, there resides the power of acting with irresistible 
force on the several members of that community. This may be accepted as an actual 
fact. If all the members of the community had equal physical strength and were 
unarmed, the power would be a mere result from the superiority of numbers; but as 
a matter of fact various causes, of which much the most important have been the 
superior physical strength and the superior armament of portions of the community, 
have conferred on numerical minorities the power of applying irresistible pressure 
to the individuals who make up the community as a whole." (Maine, p. 357.) 
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1776, and the French revolution of 1792, are manifestations of the 
real sovereignty. 

Yet, having demonstrated its superiority and compelled obedience 
to its will, the real sovereign does not always establish a government 
consonant with its expressed authority; but, influenced by custom, 
inclination or expediency it permits an artificial sovereignty to con- 
tinue though it may materially modify its form and limit its exercise 
from that which had previously existed. In the case of the revolting 
English colonies in America this was not so ; but in England, after the 
dethronement of James II., the monarchy with its artificial sovereignty 
was restored though with restricted powers. The same was true of 
France after it had passed through a chaotic period, in which the 
sovereignty was the plaything of mobs, and through the feverish glory 
of the Napoleonic era. There are features which make the epoch of the 
French revolution unique in history, particularly the advent of Bona- 
parte and the influence of his extraordinary personality upon the 
republicanism and materialism of the French nation; but this is not 
the place to give to these phenomena the special consideration to 
which they are entitled. Suffice it to say, that with the final overthrow 
of Napoleon, the Bourbons were again permitted to assume their 
artificial sovereignty, and the real sovereignty of the French people 
became latent. But the spirit of the revolution was not extinguished, 
and, though it smouldered for a time, it broke forth again and again 
until the artificial sovereignty of the houses of Bourbon, Orleans, and 
of Bonaparte was finally consumed in the conflagration of the Paris 
Commune. 

Successful popular revolutions and the suppression of rebellions 
are the manifestations of the real sovereignty in a state. Both are 
coercive in character, both compel obedience, and both require the 
exercise of superior physical strength, including in that term the use 
of weapons of war, military skill, discipline and equipment. 

The actual expression of the real sovereignty occurs, as has been 
shown, in times of civil turmoil, but it cannot find expression, when 
domestic peace prevails, through the medium of physical force. The 
fact that the force is present and that it is supreme within the state 
is sufficient to cause recognition. Under peaceful conditions the acts 
performed directly by the real sovereign are limited to the following: 
(1) The establishment of a government; (2) the delegation of powers 
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to that government; (3) the granting of civil liberty to members of 
the state; (4) the changing of any provisions relating to the first three 
subjects; (5) the appointment of governmental agents; and (6) the 
enactment of certain laws. The three first acts are accomplished by 
adopting or consenting to a constitution for the state; the fourth, by 
amending such constitution; the fifth, by election; and the sixth, by 
the processes known as initiation and referendum. 

It makes no difference how a constitution or a constitutional amend- 
ment is introduced, its binding force is derived from its positive or 
passive adoption by the real sovereign. But this binding force only 
applies to the individuals in the state considered as distinct units. It 
cannot bind the individuals considered collectively as a single body 
or that undetermined portion which possesses the superior physical 
force in the state. That dominant portion is the sovereign, and the 
sovereign cannot bind itself or be bound. In a Christian state, just and 
moral principles usually control the majority of individuals in the 
exercise of the share of the sovereignty, which each possesses as a 
member of the sovereign body, but only because of the prevalence of 
religious sentiment and of the consciousness of moral obligation. The 
body of individuals in a state, in which body resides the real sover- 
eignty, is not restrained in any way, except by the limitations inherent 
in human nature, in declaring the fundamental law of the state. They 
may, indeed, if they so will, embody in a constitution provisions which 
are manifestly unjust andimmoral. It isnot at all a question of right, 
but a question of power. Yet there must be no confusion of the right 
and the power. Might may make law, but might does not make right. 
The sovereign is supreme, but the sovereign may be unrighteous. 

As it is impossible, except when actual physical strife occurs in a 
state, to determine with certainty who are and who are not the pos- 
sessors of the real sovereignty, there are certain qualifications which 
have been assumed in modern states to be evidence of an individual's 
right to share in the exercise of the sovereignty. 

These qualifications are usually based, whether intentionally or not, 
upon the presumptive physical strength of the individual. They are 
as follows : First, Sovereign rights are confined to males, because, as 
has been pointed out, females are physically inferior and therefore 
powerless to maintain such rights by force. Second, The males are 
also limited to those who are presumed to have attained full bodily 
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vigor, which is assumed to be when they have reached a certain age. 
These two requirements rest upon the natural attribute of sovereignty, 
strength. But property and educational qualifications are purely arti- 
ficial limitations based upon the desire to restrict the exercise of sov- 
ereignty to those who will be influenced by reason, conscience, and 
patriotism in giving expression to the sovereign authority. 

An assumption takes the place of physical demonstration in times 
of domestic peace, the test for possession of the sovereignty is not 
physical but must rest upon a fulfilment of the qualifications imposed. 
Whatever may be the difference between two persons in physical vigor 
if each meets the requirements laid down for sharing in the sover- 
eignty, they are deemed to be equal in their possessive right in such 
sovereignty. It is clearly an assumed equality based upon assumed 
evidences of strength, and in some cases of intellectual ability, but such 
assumptions are inseparable from the internal peace of a state. Any 
other method would introduce confusion and conflict, and would, there- 
fore, be irrational since it would bring about a condition hostile to 
progress and the common weal. Furthermore, this assumed equality 
is not so artificial as it at first appears, since gunpowder and modern 
inventions have equalized the martial worth of individuals making the 
skillful, though weak, superior, man for man, to the unskilled though 
strong. 

The discussion concerning expressions of sovereignty in times of 
peace and the artificial equality of qualified individuals assumed to be 
possessors of the sovereignty applies to modern democratic states, 
whether their governments are monarchic or republican. In such 
states the peaceful determination of the sovereign will necessarily 
depend upon the expressed will of the greater number of the assumed 
possessors of the sovereignty, since unanimity is substantially impos- 
sible when the possessors are numbered by thousands or even by 
hundreds, unless some artificial plan is followed, such as was employed 
in the Iroquois confederacy. The result is that the rule of majorities is 
supreme. It is well to fix in the mind these two characteristics which 
mark the exercise of sovereignty in times of domestic peace, namely, 
the equality of individuals in possession, and the rule of majorities. 

The nature of sovereignty in a single state, whether it be real or 
artificial, yields readily to analysis, but the more complex type found 
in a composite state, particularly in a federal state like the United 
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States, requires careful discrimination between the actual and apparent 
facts in order to determine the true nature of such sovereignty. The 
real and the apparent results of historical events must be distinguished 
and the mind of an American student must be freed from the bias and 
prejudice which for a half century have influenced writers upon political 
science in dealing with the institutions of the United States. 

It is an accepted principle of the law of nations that every state, 
whatever may be its population, power and resources, is the political 
equal of every other state, and that its sovereign is independent and 
supreme within the state. There is no such thing as degrees of sover- 
eignty among states; the nature of real sovereignty precludes such 
a thought. Now let this manifest truth be applied to the problem of 
sovereignty presented in the federal state of the United States. 

This condition of independence and equality obtaining among states 
was recognized in America during the war for independence by each 
of the thirteen colonies having an equal voting power in the revolu- 
tionary government and also in the government established by the 
articles of confederation; and this equality prevailed irrespective of 
the great contrast in the territorial extent, wealth, and population 
of certain of the allied colonies. From this fact alone it maybe assumed 
that during the period from the commencement of the Revolution 
to the adoption of the Constitution of 1787, each one of the thirteen 
original states was a distinct, independent political society with a sepa- 
rate sovereign, otherwise this assumed equality would have no theo- 
retical or practical basis. 

A federal state or union, originating from the joining together of 
several independent states, is from its composite nature a political 
organism, in which the individual units are such states instead of 
persons. If this statement is correct and the likeness is at all com- 
plete, the same general rules which apply to a state composed of per- 
sons ought to apply to a federal state composed of states, and the 
same incidents should be manifested. 

It has been shown that the sovereignty in a single state in times of 
domestic peace is shared equally by a body of qualified individuals, and 
that the chief sovereign acts are the adoption of a constitution and of 
constitutional amendments. Applying this test to the American 
Union, which presents an example of a complex type of federal state, 
the federal constitution and all amendments to it should, if the simi- 
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larity to a single state exists, be adopted by the states of the union 
voting as units, each state having an equal voice in such sovereign acts. 
This is indeed the fact. 

There is, however, this difference between a single state and the 
particular federal state under discussion. In the adoption of the 
Constitution of the United States no state was considered to be sub- 
ject to its provisions and to the government which it established until 
such state had voluntarily and formally submitted to the instrument. 
In the case of a single state, on the other hand (unless Pufendorfs 
theory of a "governmental contract" is accepted), every individual, 
whether willing or unwilling, is compelled to cooperate in maintaining 
the government established and to obey the will of the sovereign as 
declared by the sovereign or through the medium of an authorized 
agent. At least theoretically this difference exists and has been gen- 
erally accepted as existing. Here are the facts. It was provided by 
the Constitution of 1787 that it should become operative upon being 
adopted by the people of nine of the thirteen states which had united 
under the articles of confederation. Nine was a majority so large that 
they doubtless possessed the physical force to compel obedience from 
any or all of the other four states if they declined to accept the con- 
stitution. The question is, would those that assented to its provisions 
have compelled those declining to submit? Suppose Rhode Island 
had finally and emphatically refused to become a member of the union, 
would the other states have permitted it, considering its geographical 
situation, to remain independent and free from federal jurisdiction 
and law? It is, and must remain, an open question, since all the 
thirteen states voluntarily came into the union. There seems to be, 
nevertheless, but one rational answer to this hypothetical question, 
and that is that the strong for their own self-defense would have 
coerced the weak. The difference, therefore, which is stated above may 
be imaginary rather than real ; an erroneous theory rather than a right 
one. The opportunity to test its correctness never arose. 

Having once entered into the community of states and submitted 
to the rules of the majorities fixed by the Federal Constitution, a state 
was in much the same status as that of a naturalized citizen who, hav- 
ing sworn allegiance to the government of a state, must bear the burdens 
as well as enjoy the privileges of citizenship. A state, on becoming a 
member of the federal union, is bound to abide by the will of the 
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constitutional majority no matter how tyrannical and unreasonable 
such majority may be, or to what extent changes in the fundamental 
law may affect its original condition or modify its local institutions. 
There is, however, one important exception to this rule. If a state 
doubts whether the constitutional majority or the government estab- 
lished by it actually represents the possessors of the real sovereignty, 
it may appeal to force to determine where the superior physical might 
of the union rests. It is a question of fact rather than of right, although 
the states composing a federal state possess the so-called natural 
right to rebel against tyranny and oppression, as do the individual 
members of a single state, a right in fact to test the reality of the 
sovereignty which is being exercised. 

Sovereignty in times of domestic peace rests in those who as units 
adopt and amend the constitution, whether in a single or a federal 
state. In the United States these units are clearly the -political groups 
of individuals, each of which forms a separate state of the union, and 
not the individuals themselves. Amendments to the organic law 
come into operation upon being approved by three-fourths of the states 
and not by any fixed majority of all the qualified citizens in the union 
as a whole. 

An essential characteristic of the possession of sovereignty, when 
domestic peace prevails within a state, is equality among the members 
of the possessive body of qualified individuals. This equality exists 
as between the states composing the United States, but it does not exist 
as between United States citizens resident in different states. For 
example, Nevada and New York, as states, have an equal voice in 
passing upon an amendment to the constitution of the federal state, 
but on account of their great difference in population a citizen of 
Nevada hasnearly two hundred times more voice in such legislation than 
a citizen of New York. A still more forceful illustration is that of a 
United States citizen residing in one of the federal territories, who in 
spite of his full citizenship has no voice at all in constitutional enact- 
ment. These facts are cited simply as cumulative evidence of the 
assertion, that the states as units and not the citizens of the United 
States are the assumed possessors of federal sovereignty in times of 
internal peace. 

From the foregoing it will be seen that, in times of peace, the individ- 
ual states in a federal state like the United States stand in the same 
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relation to the federal sovereignty that the male citizens of legal age 
stand to the sovereignty in a single state. To carry the analogy fur- 
ther in the case of the United States— the territories of the United States 
are similar to citizens of the male sex in a single state, who are minors, 
but who will in time attain to equality in sovereign rights; and colo- 
nies are like the females in a state, who owe it allegiance but lack the 
inherent qualities to become possessors of the sovereignty. Thus the 
American federal system is the rational and logical development of 
the republican principle as it appears in a single state. 

The order of the consideration of sovereignty in a federal state 
has been reversed from that followed in the case of a single state for 
the reason that a federal state is the product of peaceful conditions 
and internal peace is necessary to its continuance. It might be argued 
from analogy to a single state that in times of domestic war the equality 
of states composing a federal state, which is assumed in times of peace, 
disappears, giving place to the true measure of sovereignty, physical 
force, determined by the resources and military strength of the individ- 
ual states. To maintain such a proposition the assumption must be 
made that the states in a union continue as separate and distinct units 
in determining the location of the real sovereignty. However har- 
monious with the federal principle such an assumption may be, and 
however logical it may appear to thus continue the analogy between a 
single and a federal state in their relations to sovereignty, experienced 
facts deny the truth of the assumption and the correctness of the 
analogy. 

Political units, such as the states of a union, are the product of 
reason and agreement, and not of force. They are, therefore, in fact 
artificial in so far as they are considered units. The exercise of force 
in a federal state; that is, the expression of the real sovereignty, of 
which the American Civil War is a noteworthy example, proves that 
such sovereignty rests upon a deeper foundation than the states as 
political units. In the case of a domestic conflict involving the entire 
union a state is divided through the adhesion of a portion of its citi- 
zens to one side of the contest and of another portion to the other side, 
without regard to the opinion of the majority. Though the majority 
of the individuals in certain states may give their support to one of the 
belligerent parties, and the states may be said to be in favor of that 
party, the minority may, by uniting with the opposite party in other 
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states make the physical strength of such opposition superior. It is 
apparent that the individual, rather than the state, is the important 
factor in determining the location and possession of the real sover- 
eignty. The true possessor of such sovereignty is, therefore, that 
mass of individuals in a federal state, which, regardless of the rela- 
tions which the individuals may bear to the separate states, has the 
power through the exercise of their combined physical strength to 
compel obedience throughout the union. Furthermore, this mass of 
individuals, being able without limitation to enforce absolute submis- 
sion to their collective will, possesses a complete sovereignty, which 
may be exercised without regard to the political existence of territorial 
boundaries of the separate states. Thus a union of states, under the 
stress of civil war, loses its federal character, and becomes in fact a 
single state, a nation, although it may, at the will of the sovereign, 
maintain federal institutions throughout the war. 

From the foregoing the following conclusions are established: (1) A 
federal state cannot exist in its federal character during the progress 
of a civil war involving the entire federal state. (2) There is no 
such thing as real federal sovereignty. (3) The real sovereignty, 
which becomes manifest by the exercise of superior force throughout 
a union of states, is national. (4) A federal state having been sub- 
jected to the exercise of the real sovereign and thereby nationalized, 
its national character is not destroyed though it returns, with the 
consent of the real sovereign, to the forms and practices of a federal 
system. 

Since, therefore, domestic peace is essential to the existence of a 
federal state, a federal sovereign, and federal sovereignty, the further 
consideration of such sovereignty in these notes must be predicated 
upon internal peace and with a full recognition of the artificial charac- 
ter of such sovereignty. 

Robert Lansing. 



